
 CFPB Enforcement May Pick Up As Agency Finds Its 
Legs 

By Evan Weinberger  
Law360, New York (July 31, 2012, 7:21 PM ET) -- The Consumer Financial Protection Bureau has 
already made its presence felt through rulemaking and enforcement actions in its first year of 
operations, and with the watchdog agency highlighting ongoing investigations in a Monday report, 
companies should watch for a more aggressive stance moving forward, experts said. 
 
In a report highlighting its activities from the first six months of 2012, the CFPB said its enforcement 
division was engaged in a number of investigations of violations of consumer financial protection laws, 
focusing on those that “cause the greatest harm to consumers.” 
 
“Consumers deserve to be treated fairly and to have someone stand on their side when they are not,” 
said CFPB Director Richard Cordray. “The CFPB has used the tools at our disposal for the benefit of 
consumers in the past year, and we pledge to continue to do so as we work to promote a transparent, 
fair and competitive consumer financial marketplace.” 
 
To date, the CFPB's two enforcement actions — a $210 million settlement with Capital One Financial 
Corp. over its allegedly deceptive credit card marketing, in conjunction with the Office of the 
Comptroller of the Currency, and an asset freeze and temporary restraining order against a California 
law firm and related entities in its first action against a mortgage loan modification scam — have 
shown the agency's aggressiveness. 
 
But the Capital One case grew out of traditional bank examinations, and the California mortgage scam 
was targeted using a temporary restraining order that was secured on an emergency basis, said Jonathan 
Pompan, of counsel at Venable LLP. 
 
“We've yet to see how a more traditional investigation will turn out,” he said. 
 
According to its midyear report, banks, debt collectors, consumer credit reporting firms and other 
companies that fall under the CFPB's broad remit may find out how an investigation by the agency's 
enforcement division turns into action. 
 
“The investigations currently underway span the full breadth of the bureau’s enforcement jurisdiction,” 
the CFPB said. 
 
If the CFPB's first full year of activity in rulemaking and in more informal communication is any 
indication, companies under its regulatory umbrella can expect tough but fair treatment from the 
agency's enforcement personnel, experts said. 
 
“Of course they're not happy that the cases exist, and I think they feel the CFPB is being overly broad 



in its investigations and inquiries. But I think they have to accept that it's being done by thoughtful 
people and not just a bunch of cowboys,” said Deepak Gupta, an appellate lawyer in Washington and a 
former senior litigation counsel at the CFPB. 
 
Aside from its slow rollout of enforcement actions, the CFPB has had an extremely busy year, with the 
last six months particularly eventful following President Barack Obama's controversial recess 
appointment of Cordray in January. 
 
The agency has put forward rules requiring more clarity in mortgage disclosures, designated consumer 
credit reporting companies and debt collection firms for regulation, and put out studies on private 
student loans, reverse mortgages, prepaid cards and other consumer finance products. 
 
At the same time, the agency has developed an active online presence, using its blog and other social 
media capabilities to set out guidance on some issues and to collect complaints from consumers. 
 
“The regulatory efforts of the CFPB, in many ways, appear to be eclipsed by its crowdsourcing and 
bully-pulpit function, which is already having an impact but is harder to quantify,” Pompan said. 
 
Indeed, even the CFPB's enforcement action against Capital One included fairly specific guidance for 
how credit card companies should put together marketing materials, including telemarketing scripts, in 
order to avoid misleading consumers. 
 
Such guidance is not what banking regulators typically lay out in consent decrees. Up until now, 
they've simply put out the enforcement action and left banks to interpret what they should and should 
not do in order to avoid problems with regulators, said David Fioccola, a partner with Morrison & 
Foerster LLP. 
 
“That's new, and we'll see how it plays out, but [it] ultimately may be effective,” he said. 
 
Despite the plaudits, there are still concerns over the CFPB's future actions. Industry representatives are 
concerned that the bureau has not been entirely transparent on remaining questions about its 
jurisdiction, particularly over smaller market participants, said Troutman Sanders LLP partner David 
Anthony. 
 
And there are questions about the quality of some of the staff the CFPB has hired. 
 
The agency has a staff of nearly 900, according to its report. Gupta, who left the CFPB in the spring, 
said he remembered when Elizabeth Warren, who was the driving force behind the bureau's creation 
and is now a U.S. Senate candidate in Massachusetts, could gather the entire staff in a conference room 
for what felt like a law school class. 
 
With that kind of rapid hiring, there is a lack of experience among some of the CFPB's staff, Anthony 
said. 
 
There's also a chance that the agency's resources will be stretched too thin, given the many tasks it still 
faces, Gupta said. 
 
Even with concerns over staffing, supervision and its aggressive stance, so far the CFPB has not been 
the nightmare that many had expected. And consumers are starting to see its effectiveness, flooding the 



agency's website with thousands of complaints and concerns. 
 
That hasn't stopped some attempts to either restructure the agency or grind down some of its teeth, as a 
recent court case filed by a small Texas bank and bankrolled by powerful opponents of the CFPB 
showed. 
 
But if the agency gains currency with the public, those efforts to defang the agency may be futile, 
Gupta said. A July poll from the Center for Responsible Lending, the AARP, Americans for Financial 
Reform and the National Council of La Raza found that 66 percent of Americans said the CFPB was 
necessary. 
 
“Once an agency shows that it's able to deliver benefits for average Americans, it becomes 
untouchable. I don't know that we're there yet, but we're on track,” Gupta said. 
 
After generating the results that it did in its first year, the CFPB is likely to be even more effective now 
that it has gone through a year of growing pains, Pompan said. One area that is likely to see a big 
uptick in is enforcement, he added. 
 
“The story of the second year is that the bureau has its sea legs and is going to be firing on all 
cylinders,” he said. 
 
--Additional reporting by Maria Chutchian. Editing by John Quinn and Cara Salvatore.  


