
Consumer Class Actions Survive Brush With High Court 
By Evan Weinberger  
Law360, New York (June 29, 2012, 7:34 PM ET) -- Lost in the shuffle of the U.S. Supreme Court's 
landmark health care ruling Thursday was a decision not to rule on a case that could have severely 
limited the power of consumer advocates to bring class actions accusing corporations of violating a 
statute even if consumers suffered no direct financial harm. 
 
Rather than rule on the merits of First American Financial Corp. v. Edwards, the high court instead 
dismissed its writ of certiorari, saying that it had been "improvidently granted." 
 
The case stems from a June 2010 decision in the Ninth Circuit that partially revived a class action 
alleging First American Title Insurance Co., a title insurance underwriter, illegally paid millions of 
dollars to title insurance agencies in exchange for exclusively using First American to underwrite their 
policies. 
 
An adverse ruling in First American threatened to weaken a host of consumer protection legislation that 
provides a cause of action based on a violation of statute, which business groups claim allow 
consumers to bring lawsuits even when they are not harmed, consumer advocates said. 
 
That right is encoded in essentially every piece of consumer protection legislation, said Deepak Gupta, 
an appellate lawyer in Washington and a former senior litigation counsel at the Consumer Financial 
Protection Bureau. 
 
"[First American] promised a disturbing change in that state of affairs, where the courts would get 
involved in deciding when there was an injury, even where Congress said there was one," Gupta, who 
signed on to an amicus brief filed by Assistant to the Solicitor General Anthony Yang supporting 
Edwards, said. 
 
Given the potential breadth of the decision, a host of corporations — including banks, Internet 
companies, debt collectors and credit reporting agencies — were disappointed by the Supreme Court's 
failure to rule. 
 
"Any industry that is subject to regulation — and that is every industry — can be affected by this," 
Deborah La Fetra, a principal attorney with the conservative Pacific Legal Foundation who signed onto 
an amicus brief supporting First American, said. 
 
In its 2010 ruling, the Ninth Circuit held that the lower court abused its discretion when it denied class 
certification for a class of consumers who were referred to First American by Tower City Title Agency 
LLC, the same agency used by the named plaintiff. The appellate court also found that the named 
plaintiff, Denise P. Edwards, had standing to bring the case over First American's objections. 
 



Edwards brought her suit under the Real Estate Settlement Procedures Act of 1974, which generally 
prohibits the payment of any fees or kickbacks in exchange for business referrals. 
 
The Ninth Circuit held that the question common to all class members — whether the arrangement 
between First American and Tower City violated RESPA — trumped any of the concerns raised by the 
district court. It would not be hard, the court noted, to determine whether a referral took place. 
 
In its decision, the Ninth Circuit combined two key elements of Article III standing required to bring a 
class action lawsuit — that plaintiffs have suffered real injury and that the injury can be redressed 
equally across a class, said Sommer Sheely, a partner at Bricker & Eckler LLP. 
 
"The Ninth Circuit essentially found standing purely from the alleged violation of RESPA," she said. 
 
Companies have long argued that consumer class actions brought under statutes like RESPA, the Fair 
Credit Reporting Act, the Fair Debt Collection Act and other consumer protection legislation create the 
opportunity for nuisance lawsuits. 
 
"The issue here is giving individuals the right to pursue enforcement of laws that do not impact them 
any more than they impact anybody else," Stephen Smerek, a partner at Winston & Strawn LLP, said. 
 
But the ability to bring such actions is vital, Gupta said. 
 
Pointing to the debt collection law, Gupta said that the Supreme Court could have blocked the ability of 
consumers to launch a class action over abusive phone calls that are barred under federal statute. 
 
While individuals would not be able to point to a direct financial harm from those phone calls, they are 
against the statute and there needs to be a way for private citizens to seek redress, he said. 
 
The rhetoric used by corporations and their backers that class actions like the one launched by Edwards 
do not stem from any direct harm to the plaintiffs is "vastly overblown," Gupta said. 
 
Consumer advocates may only get a temporary reprieve out of the Supreme Court's failure to reach an 
opinion in the First American case, however. 
 
Chief Justice John Roberts is keenly interested in issues of standing under Article III, and his court has 
taken on several issues related to consumer class actions. The court under Roberts has for the most part 
ruled for businesses and against consumers. 
 
Because the high court has shown an interest in Article III as it relates to the First American case, 
Smerek said it is likely that other business interests will bring similar cases. 
 
"I think that the issue will continue to be litigated until it again arises in front of the Supreme Court," 
he said. 
 
Until then, consumers will continue to bring class actions alleging harms based on statutory violations, 
as allowed by Congress, La Fetra said. 
 
"It's just a total drain on the economy," she said. "It doesn't benefit consumers. It doesn't benefit good 
government or good business." 



 
But if businesses get their way and the Supreme Court bars consumers from bringing class actions on 
similar theories to those used by Edwards and other consumer plaintiffs, those cases may simply go to 
state courts, Gupta said. 
 
While the ability to bring a class action in state court may be litigated, corporations would prefer to 
stay away and have their cases heard in federal court, he said. 
 
"It's going to be a situation of be careful what you ask for," Gupta said. 
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