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High Court To Hear AmEx Antitrust Arbitration Row

By Sindhu Sundar

Law360, New York (November 09, 2012, 8:31 PM ET) -- The U.S. Supreme Court on Friday

agreed to hear an appeal by American Express Co. to consider if the Federal Arbitration Act

allows the credit card giant to impose an arbitration agreement that requires merchants to

waive class action rights to make antitrust claims.

The high court granted AmEx’s July petition for certiorari, after the Second Circuit had

refused to review its February ruling that the arbitration agreement — which forced

merchants to give up their rights to make claims as a class — made it financially

impossible for the merchants to pursue their antitrust suit and limited their rights under

the Sherman Act.

“It’s disappointing, of course,” Deepak Gupta of Gupta Beck PLLC, an attorney for the

merchants, told Law360 Friday. “We had made strong arguments about why the issue

should percolate in the lower courts, but it’s not surprising that the court decided to take

this up, given the strong interest in the arbitration issue.”

An attorney for AmEx could not immediately be reached for comment Friday.

The long-running dispute between AmEx and the merchants began in 2003, when the

merchants sued the credit card giant in New York federal court. After the district court sent

to arbitration all cases brought by merchants whose contracts had mandatory arbitration

clauses, the merchants appealed, and the Second Circuit decided that AmEx could not

force such a waiver of class action rights through its arbitration clause.

The decision was preserved even after reviews of the high court’s decision in AT&T Mobility

v. Concepcion, where the panel had found that the Federal Arbitration Act preempts state

laws barring the enforcement of class action waiver, and Stolt-Nielsen SA v. Animalfeeds

International Corp., where the high court ruled that imposing class arbitration on parties

that have not agreed to class arbitration conflicts with the FAA, according to court

documents.

AmEx had argued that the spirit of the high court’s ruling in those cases was to stress the

role of the FAA in ensuring that arbitration agreements are implemented according to their

terms, and that the Second Circuit’s decision flouts this principle and creates a broad

exception that will lead courts to invalidate arbitration agreements simply because they

preclude class arbitration, according to court documents.

Gupta said Friday that the issue in the present case was different from that in Concepcion,

which he stressed had involved the interplay between a state contract law and a federal

arbitration law, while the current case involves two federal statutes — namely, an antitrust
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law and an arbitration law.

“It seems awfully strange to put those two federal statutes together to wipe out the

[merchants’] claims. It’s really an odd kind of legal alchemy,” Gupta said Friday.

Italian Colors Restaurant is represented by Deepak Gupta of Gupta Beck PLLC.

AmEx is represented by Bruce H. Schneider, Julia B. Strickland and Stephen J. Newman of

Stroock & Stroock & Lavan LLP and by Michael K. Kellogg and Derek T. Ho of Kellogg Huber

Hansen Todd Evans & Figel PLLC.

The case is American Express Co. et al. v. Italian Colors Restaurant et al., case number

12-133, in the U.S. Supreme Court.

--Additional reporting by Abigail Rubenstein and Scott Flaherty. Editing by Rebecca

Flanagan.
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