
Penske Break Claims Not Preempted, Workers Tell 9th Circ. 

By Scott Flaherty 

Law360, New York (September 12, 2012, 2:42 PM ET) -- A class of Penske Logistics LLC 
employees on Monday told the Ninth Circuit that a lower court overreached when it found that a 
federal regulation preempted California state employment laws, asking the appeals court to 
reinstate meal and rest break claims.  
 
The class, composed of Penske delivery drivers and installers of Whirlpool Corp. appliances in 
California, said in an appeals brief that U.S. District Judge Janis L. Sammartino incorrectly 
entered a summary judgment in favor of Penske on the underlying suit's meal and rest break 
claims, when she found they were preempted by the Federal Aviation Administration 
Authorization Act of 1994. 
 
The employee class argued in its circuit court brief that the district court erred because the federal 
law was meant to promote competition in the aviation and trucking industries, not to exempt 
motor carrier companies from their obligations under state employment laws. 
 
"The FAAAA is an economic deregulation measure, designed to ensure parity between the airline 
and trucking industries by removing anti-competitive tariffs and barriers to entry," the brief said. "It 
does not immunize motor carriers from the background state laws under which all industries 
operate, much less fundamental workplace protections." 
 
The class added that state laws are supposed to be protected from preemption unless there is 
"unmistakably clear evidence that Congress so intended" to preempt them. In this case, the 
employees said, there was no evidence that Congress intended the FAAAA to preempt 
California's wage and hour laws. 
 
"Congress' purpose in enacting the FAAAA was not to preempt state worker protections, but to 
ensure competition in the trucking industry," the brief said. "The district court's decision ... 
extends the FAAAA's preemptive scope far beyond what Congress envisioned. It infringes on the 
states' traditional authority to protect the health and welfare of its workers without furthering 
Congress' goal of eliminating barriers to competition in the transportation industry. It should be 
reversed." 
 
The case was initially brought in 2008 on behalf of a putative class by three hourly Penske 
employees whose typical duties included delivering and installing large Whirlpool kitchen 
appliances, such as ovens, dishwashers and refrigerators. In April 2010, the court certified the 
class, which is made up of 349 hourly appliance delivery drivers and installers who were assigned 
to Penske's Whirlpool account in California. 
 
In addition to meal and rest break violations, the plaintiffs alleged that Penske failed to pay owed 
wages and reimburse workers for businesses expenses for tools used to install the appliances, 
according to the complaint. Only the meal and rest break claims, however, appear to be at issue 
in the Ninth Circuit appeal. 
 
In October 2011, Judge Sammartino granted Penske's motion for partial summary judgment. The 
judge said California's meal and rest break laws, which she described as fairly rigid, force drivers 
to alter their daily routes, as they often have to look for appropriate places to pull off the highway 
and park their vehicles, which could prevent them from making some daily deliveries. 
 
Since she found that the state labor laws covering motor carriers effectively limited drivers' route 
options, Judge Sammartino said the state provisions conflicted with the FAAAA, explaining that 
Congress had hoped, in part, that the law would eliminate nonuniform state regulations on motor 



carriers. 
 
After the district court case was transferred in February to U.S. District Judge Cathy Ann 
Bencivengo, Penske requested a final judgment, which Judge Bencivengo granted in March, 
allowing the company to file an interlocutory appeal of the October summary judgment ruling. 
 
Monday's filing with the Ninth Circuit represents the class's opening brief in the appeal. 
 
Deepak Gupta, an attorney representing the class on appeal, told Law360 on Wednesday that 
when he learned of the lower court's preemption ruling in the case, he was shocked at its 
potential broad-reaching effects. He said he believes there is a good chance the decision will be 
overturned on appeal. 
 
"The implications are really sweeping," Gupta said. "I think there's a good chance that the Ninth 
Circuit will find that this was just a bridge too far." 
 
Attorneys for Penske did not immediately respond Wednesday to requests for comment. 
 
Penske is represented by Randy S. Grossman of Jones Day, as well as by James H. Hanson, 
Christopher C. McNatt Jr., Adam C. Smedstad and R. Jay Taylor Jr. of Scopelitis Garvin Light 
Hanson & Feary PC. 
 
The drivers are represented by Michael D. Singer and J. Jason Hill of Cohelan Khoury & Singer, 
as well as by Deepak Gupta, Brian Wolfman and Gregory A. Beck of Gupta Beck PLLC. 
 
The case is Dilts et al. v. Penske Logistics LLC et al., case number 12-55705, in the U.S. Court of 
Appeals for the Ninth Circuit. 
 
--Additional reporting by Jonathan Randles and Allison Grande. Editing by Katherine Rautenberg.  
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