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STATEMENT 

Without the benefit of any briefs or argument from the losing side, and over 

Judge Gould’s spirited dissent, the panel majority decided a question that, in its 

view, has remained unanswered in the Ninth Circuit for 150 years: For purposes of 

diversity jurisdiction, is a national bank a citizen of the state in which it has its 

principal place of business? The majority answered “no.” 

Here is what the majority said about this important question: “The relevant 

statute is ambiguous, the courts are split on the question, and the Supreme Court 

has not squarely decided the issue.” Panel Op. 3. Here, though, is what the majority 

did not say about this question: This Court has already answered it—twice. 

National banks are citizens in “those states in which their principal places of 

business are maintained.” Am. Surety Co. v. Bank of California, 133 F.2d 160, 162 

(9th Cir. 1943); see also Bank of California Nat’l Ass’n v. Twin Harbors Lumber 

Co., 465 F.2d 489 (9th Cir. 1972) (A national bank whose principal place of 

business is California is, “for diversity purposes, . . . a ‘citizen’ of California.”). 

That rule should have controlled the outcome here. Certainly, that is what 

the district court thought should happen, as it explained in a section of its opinion 

entitled “This Court Is Bound By The Ninth Circuit’s Precedent In American 

Surety.” Dist. Ct. Order 14. There are literally dozens of district court decisions in 

this Circuit that say the same thing and apply the same rule. See, e.g., Garcia v. 
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Wells Fargo Bank, N.A., 2014 WL 29354, at *6 (C.D. Cal. Jan. 3, 2014); Taheny v. 

Wells Fargo, Bank, N.A., 878 F. Supp. 2d 1093, 1096 (E.D. Cal. 2012). 

The majority’s opinion disregards these clearly controlling decisions, 

without even mentioning one (Twin Harbors) and citing the other (American 

Surety) once—and then only in passing, for historical context. See Panel Op. 7. 

That created a jurisprudential vacuum, which the majority filled by reading tea 

leaves to discern what the Supreme Court might decide if presented with the 

question—no one contends that it already has—and citing the history of 28 U.S.C. 

§ 1348, the national bank citizenship statute, to “support [its] conclusion.” Id. at 6-

17. Those tea leaves and that history led the majority to conclude, contra Twin 

Harbors and American Surety, that “a national banking association is a citizen only 

of the state in which its main office is located” and may not be considered a citizen 

of its principal-place-of-business state. Id. at 17. The upshot: 70 years of this 

Court’s precedent has been overturned, without analysis or explanation. 

This legal issue may seem technical, but it is crucially important for the 

thousands of homeowners who are underwater on their mortgages and are facing 

foreclosure. The choice between state court and federal court can often be 

decisive—especially for the less sophisticated party. And under the majority’s rule 

here, the homeowners won’t be the only ones under water. Opening the federal 
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court doors to these cases will flood district courts with run-of-the-mill state-law 

foreclosure cases.  

The majority’s decision in this case checks every box for en banc review. It 

does violence to this Circuit’s controlling case law; it acknowledges that the 

Supreme Court explicitly said it was not deciding this issue in Wachovia Bank, 

N.A. v. Schmidt, 546 U.S. 303 (2006), yet incorrectly reads between those lines to 

reach its result; it exacerbates, rather than minimizes, a circuit split on this 

question; and it involves an issue of importance for litigation over the subprime 

mortgage crisis that nearly took down our financial system. And it does all of this 

in a case in which the plaintiff-appellees were pro se and filed no brief and made 

no appearance.  

With respect, this is not how law should be made. In the long run, it may be 

that Wells Fargo can win a rule allowing it (unlike every California state bank) to 

automatically force thousands of garden-variety state-law cases into the federal 

courts. We think, however, that Judge Gould was right: The majority’s decision not 

only gets both the history of the statute and the meaning of the Supreme Court’s 

decision in Wachovia Bank wrong, it is also “at odds with principles of federalism 

that give state courts a say in resolving their residents’ disputes.” Panel Op. 19 

(Gould, J., dissenting). Either way, though, whoever succeeds should do so by 

surviving “the crucible of meaningful adversarial testing.” United States v. Cronic, 
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466 U.S. 648, 656 (1984). The Court should decide the question with the benefit of 

full briefing and argument. The petition for rehearing should be granted. 

BACKGROUND 

1.  Like thousands of other homeowners across the country, Robert and 

Victoria Rouse brought this case to forestall the bank’s foreclosure of their 

California home. They sued their lender, Wachovia Mortgage, FSB, a division of 

Wells Fargo Bank, NA (hereinafter “Wells Fargo”), in California state court. The 

crux of the Rouses’ complaint should be familiar to anyone who has been paying 

attention. In an effort to push them into a mortgage they couldn’t afford, the bank 

engaged in predatory lending practices, failed to disclose key terms about the loan, 

attempted to foreclose on the home without the proper documentation, and now 

wants to kick the Rouses out of their house. See generally Dist. Ct. Doc. 19, First 

Am. Compl.; see also Financial Crisis Inquiry Commission, Final Report of the 

National Commission on the Causes of the Financial and Economic Crisis in the 

United States 402-10 (2011), available at http://www.gpo.gov/fdsys/pkg/GPO-

FCIC/pdf/GPO-FCIC.pdf. Wells Fargo (which didn’t dispute that its principal 

place of business was California) removed the case to federal court and, after the 
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Rouses amended their complaint to allege exclusively state-law claims, it argued it 

should stay there based on its diverse citizenship under 28 U.S.C. § 1348.1  

The district court refused, remanding under this Circuit’s decision in 

American Surety. Dist. Ct. Order 19. In the district court’s view, “[t]he rule from 

American Surety is clear: ‘the ‘States in which they (national banking associations) 

are respectively located’ are those states in which their principal places of business 

are maintained.’” Id. at 14 (quoting Am. Surety, 133 F.2d at 162). Because Wells 

Fargo’s principal place of business is in California, the district court reasoned, it is 

a citizen of California for purposes of diversity jurisdiction under American Surety. 

Id. at 23. And because the Rouses are California citizens too, there was no 

diversity jurisdiction. Id. 

2.  Wells Fargo appealed to this Court, where a divided panel reversed. 

The majority concluded that Wells Fargo was not a California citizen because, 

under its interpretation of § 1348, a national bank could only be a citizen of “the 

state designated as its main office.” Panel Op. 3. For Wells Fargo, that state is 

South Dakota, and so, under the majority’s opinion, there is diversity jurisdiction.2  

                                                 
1 As relevant here, 28 U.S.C. § 1348 says that, for diversity jurisdiction 

purposes, national banks “shall . . . be deemed citizens of the State in which they 
are respectively located.” 

 
2 There is a threshold question, not addressed by the panel, about whether 

the panel even had jurisdiction to decide this case. Ct. App. Doc. 10 (June 5, 2012). 
Without the benefit of any briefing from Plaintiffs-Appellees, the Court discharged 
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In reaching this conclusion, the majority looked to the Supreme Court’s 

recent decision interpreting § 1348, Wachovia Bank. Initially, the majority was 

upfront about Wachovia Bank’s limitations in resolving this case: Wachovia Bank 

“addressed a different” issue—“whether national banks are citizens of every state 

in which they operate a branch,” and it explicitly declined to answer the question 

presented here, namely, whether national banks are also citizens of their principal-

place-of-business states. Panel Op. 7, 8.  

Two paragraphs later, however, things changed. Relying on dicta to support 

its reasoning, the majority read Wachovia Bank’s statement that “a national bank, 

for § 1348 purposes, is a citizen of the state in which its main office . . . is located” 

as necessarily meaning that national banks were citizens only of their main-office 

states, and not also their principal-place-of-business states. Id. According to the 

majority, the history of § 1348 also “support[ed] [its]conclusion.” Id. at 10. 

3.  Judge Gould dissented. Like the district court, he viewed this case as 

clearly controlled by American Surety. Panel Op. at 17 (Gould, J., dissenting). In 

addition, Judge Gould read Wachovia Bank’s explicit statement that it was not 

deciding this issue to mean just that—that it was not deciding this issue. Id. And he 

                                                                                                                                                             
an order to show cause why Wells Fargo’s appeal should not be dismissed. Id. That 
conclusion is questionable in light of 28 U.S.C. § 1447(c) and (d), which bar 
appellate review of remand decisions that can be “colorably characterized” as 
based on a lack of subject matter jurisdiction. Powerex Corp. v. Reliant Energy 
Servs., Inc., 551 U.S. 224, 234 (2007). 
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refused to accept the majority’s historical view of § 1348 and its interpretation of 

Wachovia Bank. For him, Wachovia Bank demonstrated that the statute continued 

to embody the principle of jurisdictional parity—that state and national banks 

should have equal access to the federal courts. Id. at 18. Judge Gould also noted an 

“important policy implication” of the majority’s departure from decades of 

controlling precedent: “To say that a bank like Wells Fargo . . . is not a citizen of 

California for diversity purposes, would mean that any bank broadly identified 

with a state in which it started its business and maintained its principal place of 

business could ensure federal court diversity actions, and rule out the state courts.” 

Id. at 19. That result, he concluded, was contrary to Congress’s intent and “at odds 

with principles of federalism that give state courts a say in resolving their 

residents’ disputes.” Id. 

ARGUMENT 

I. The Panel Majority’s Decision Conflicts with Longstanding Circuit 
Precedent and Exacerbates a Circuit Split. 

A.  “[A] three-judge panel may not overturn Ninth Circuit precedent,” yet 

that is exactly what happened here. United States v. Hernandez-Castro, 473 F.3d 

1004, 1008 (9th Cir. 2007); see Fed. R. App. P. 35(b)(1)(A). Two decisions of this 

Court—both longstanding and both very clear—hold that, under § 1348, a national 

banking association is “located” in the state where its principal place of business is 

maintained. Here is what this Court said (interpreting the predecessor of § 1348) in 
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American Surety: “[T]he States in which they (national banking associations) are 

respectively located are those states in which their principal places of business are 

maintained.” Am. Surety, 133 F.2d at 162 (internal quotations omitted). And here is 

what this Court said (interpreting the current version of § 1348) in Twin Harbors: 

A national bank whose principal place of business is California is, “for diversity 

purposes, . . . a ‘citizen’ of California.” Twin Harbors, 465 F.2d at 492. The 

majority’s opinion in this case unambiguously disregards (and silently discards) 

these decisions, and it is therefore infirm. See Hart v. Massanari, 266 F.3d 1155, 

1171 (9th Cir. 2001) (“Once a panel resolves an issue in a precedential opinion, the 

matter is deemed resolved, unless overruled by the court itself sitting en banc, or 

by the Supreme Court.”).3 

One way we know that these two cases should have controlled the question 

here (and that the majority disregarded on-point Circuit authority) is that dozens of 

district court opinions in this Circuit have found them controlling, and in basically 

identical circumstances. The district court here certainly thought the same, and it 

                                                 
3 The statute—codified as 28 U.S.C. § 41(16) at the time American Surety 

was decided—underwent a minor tweak in 1948, but neither Twin Harbors nor the 
panel here considered the tweak to be substantive. See Panel Op. 14.  
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painstakingly explained just exactly why American Surety controlled. See Dist. Ct. 

Order 14-23.4 

True, some district judges have said that American Surety is no longer good 

law because American Surety explained, at one point, that banks are citizens 

“only” of the states in which their principal places of business are located (and so, 

the theory goes, it cannot be squared with Wachovia Bank’s rule that a national 

bank is a citizen of its “home office” state). See, e.g., Mitchell v. Wells Fargo 

Bank, N.A., 2013 WL 5587819 (N.D. Cal. Oct. 10, 2013); Crane v. Wells Fargo, 

2013 WL 3802416 (N.D. Cal. Jul. 19, 2013). Even if that was right—and it almost 

certainly is not because American Surety’s use of “only” does not mean to the 

exclusion of the main-office state, but rather to the exclusion of branch-office 

states, the only question at issue in American Surety—it is no basis for the 

majority’s disregard of Twin Harbors.  

B.  One might argue that the majority was right to ignore and therefore 

overrule both of these decisions because the Supreme Court’s decision in 

Wachovia Bank qualifies as an intervening change in law. See, e.g., Miller v. 
                                                 

4 It took us less than twenty minutes on Westlaw to find at least two dozen 
cases remanding claims against national banks to state court for lack of diversity 
jurisdiction under American Surety—all decided after Wachovia Bank. Here are a 
few of them: Martinez v. Wells Fargo Bank, 946 F. Supp. 2d 1010 (N.D. Cal. 
2013); Grace v. Wells Fargo Bank, N.A., 926 F. Supp. 2d 1173 (S.D. Cal. 2013); 
Olsen v. Wells Fargo Bank, N.A., 961 F. Supp. 2d 1149 (C.D. Cal. 2013); Cesar v. 
Wells Fargo Bank. N.A., 2013 WL 5289332 (E.D. Cal. Oct. 23, 2012). 
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Gammie, 335 F.3d 889, 899 (9th Cir. 2003) (en banc). But that is hard to square 

with the majority’s own understanding of Wachovia Bank. See Panel Op. 8 

(“Wachovia Bank did not address whether a national bank is also a citizen of the 

state where it has its principal place of business.”). And even if there were some 

tension between the decisions, that would not be enough; the two precedents must 

be “clearly irreconcilable.” Miller, 335 F.3d at 900; see also Lair v. Bullock, 697 

F.3d 1200, 1207 (9th Cir. 2012) (intervening authority must do more than “cast 

doubt” on prior precedent).  

So if the majority acknowledged that Wachovia Bank explicitly declined to 

address the principal-place-of-business issue, what led it to conclude that 

Wachovia Bank nonetheless “definitive[ly]” compels the conclusion that a national 

bank may not be considered a citizen based on its principal-place-of-business 

state? See Panel Op. 10. 

For the majority, it was two offhand comments about the principal-place-of-

business issue. First, the Supreme Court “noted” that “one would sensibly ‘locate’ 

a national bank . . . in the State designated in its articles of association as its main 

office.” Id. at 8. And second, the Supreme Court observed that the omission of 

“principal place of business” in the statute “may be of scant practical significance 

for,” in most cases, “location of a national bank’s main office and of its principal 

place of business coincide.” Id. In the majority’s view, these comments “strongly 
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suggest[ed] that the Court did not overlook the issue of whether a national bank is 

a citizen of both the state in which its main office is located and the state where it 

maintains its principal place of business.” Id. 

That conclusion takes throwaway dictum “and builds a castle on it.” Metro. 

Life Ins. Co. v. Glenn, 554 U.S. 105, 128 (2008) (Scalia, J., dissenting). At best, the 

Court indicated that it did not think many (or, frankly, any) national banks split 

their principal-place-of-business state from their main-office state because it made 

sense to establish a national bank in the state designated in its articles of 

association. But how does this help? It says nothing about whether § 1348’s use of 

“located” encompasses another definition of a bank’s citizenship. Indeed, “[i]t is 

one thing to say that a national bank is not a citizen of every state where it has any 

branch operations,” e.g., Wachovia Bank, but “[i]t is quite another to say what the 

majority says here: that a bank is only a citizen of the state designated as its main 

office.” Panel Op. 17-18 (Gould, J., dissenting). 

In fact, the only “definitive” statement on this issue by the Supreme Court is 

the one we’ve mentioned several times now: “Because this issue is not presented 

by the parties or necessary to today’s decision, we express no opinion on it.” 

Wachovia Bank, 546 U.S. at 315 n.8. That should have ended things. It is not a 

lower court’s duty “to predict what the Supreme Court might do but rather to 

follow what it has done.” United States v. Mashburn, 406 F.3d 303, 308 (4th Cir. 
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2005) (quoting West v. Anne Arundel Cnty., 137 F.3d 752, 757 (4th Cir.1998)). 

The Supreme Court’s explicit decision to refrain from deciding an issue is not an 

invitation to “guess how the Supreme Court would rule” or a license to reason 

(more or less creatively) that the Court really did decide the issue.  

But the majority did both. It invented a novel principle that it said drove the 

result in Wachovia Bank: “the conclusion that Congress intended to protect the 

right of national banks to remove cases to federal courts.” Panel Op. 8. But that 

principle is a cipher, existing nowhere but in the majority’s opinion. In reality, the 

Supreme Court’s conclusion in Wachovia Bank was that Congress intended to 

protect the right of national banks to remove cases to federal courts in the same 

way as corporations and state banks. Wachovia Bank, 546 U.S. at 317-19. The 

point of § 1348 is to give national banks access to federal court based on the 

“norm” for other entities—not to confer on national banks a superior right to 

access the federal courts. Id. at 318. 

C.  Making matters worse, by disregarding its own Circuit precedent, the 

majority exacerbated a split among the circuits. See Fed. R. App. P. 35(b)(1)(B). 

Before Wachovia Bank, two circuits—the Fifth and Seventh—had relied on 

American Surety to hold that, under § 1348, a national bank’s citizenship includes 

both the state of its principal place of business and its main-office state. Horton v. 
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Bank One, N.A., 387 F.3d 426, 436 (5th Cir. 2004); Firstar Bank, N.A. v. Faul, 253 

F.3d 982, 994 (7th Cir. 2001).  

In Wachovia Bank, the Supreme Court affirmed Firstar and Horton and 

endorsed their use of the jurisdictional parity principle to interpret § 1348. See 

Wachovia Bank, 546 U.S. at 309. Applying that principle, the Supreme Court 

explained that that “in comparison to the access afforded state banks and other 

state-incorporated entities,” national banks’ access to a federal forum would be 

“drastically curtailed” if a national bank were deemed a citizen of every state 

where it maintained a branch. Id. at 307. So the point of § 1348, in the Supreme 

Court’s view, was to confer a typical understanding of diversity jurisdiction on 

national banks, not “to effect a radical departure from the norm.” Id. at 318; see 

also id. at 317 (“[W]hile corporations ordinarily rank as citizens of at most 2 

States, Wachovia, under the Court of Appeals’ novel citizenship rule, would be a 

citizen of 16 States.”).  

The majority here threw this lesson out the window. Instead of harmonizing 

its opinion with Horton and Firstar—let alone Wachovia Bank’s own embrace of 

these sister-circuit decisions—the majority opposed them. It chose to align itself 

instead with the Eighth Circuit. In Wells Fargo Bank, N.A. v. WMR e-PIN, LLC, 

653 F.3d 702 (8th Cir. 2011), that court had held, over a vigorous dissent, that “a 

national bank is a citizen only of the state in which its main office is located.” Id. at 
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709. In reaching this conclusion, the Eighth Circuit determined that jurisdictional 

parity retains “little support,” id. at 708, such that “the concept no longer applies,” 

id. at 709.   

That the majority exacerbated a circuit split only adds to the litany of 

reasons why rehearing is appropriate here. 

II. The Question Presented by this Case Is Exceptionally Important. 

The panel majority’s opinion does more than merely create unequal access 

to federal courts by state and national banks. See Wachovia Bank, 546 U.S. at 319 

(refusing to create an imbalance between state and national banks by making one 

“singularly disfavored”). It also radically rejiggers state- and federal-court 

jurisdiction, creating massive opportunities for forum manipulation. If the decision 

is left to stand, federal courts in this Circuit will be flooded with state-law 

foreclosure lawsuits. The Court should reconsider the wisdom of such an approach. 

First, the majority’s decision flouts the entire point of diversity 

jurisdiction—“namely, opening the federal courts’ doors to those who might 

otherwise suffer from local prejudice against out-of-state parties.” Hertz Corp. v. 

Friend, 559 U.S. 77, 85 (2010). The idea is to protect outsiders from the 

provincialism of state courts. But consider Wells Fargo for even a minute, and it is 

clearly no outsider. This bank has had its principal place of business in California 

since 1852; it “opened for business in the gold rush port of San Francisco;” and it 
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actively associates itself with quintessential California iconography—it repeatedly 

touts its connection to the California Gold Rush and even sells stagecoach salt-and-

pepper shakers. See https://www.wellsfargo.com/about/history/adventure/ 

since_1852 (discussing the Gold Rush); http://wfmuseum.imsfastpak.com/ (selling 

the shakers). It is hard to imagine California state courts giving Wells Fargo short 

shrift because of “outsider” status. See Ghaderi v. United Airlines, 136 F. Supp. 2d 

1041, 1047 (N.D. Cal. 2001) (“Parties who have a great deal of contact with the 

public in a particular state are not likely to be considered outsiders and, therefore 

not likely to be victims of discrimination by ‘locals.’”).  

 But under the majority’s rule, California federal district courts will continue 

to be “flooded with foreclosure-related cases removed from California State Courts 

by lenders in what seems to be a routine strategy.” Perez v. Wells Fargo Home 

Mortgage, Inc., 2013 WL 6876445, at *1 (C.D. Cal. Apr. 5, 2013); see also 

Damato v. Wells Fargo Bank, N.A., 2013 WL 7965662, at *1 (C.D. Cal. Sept. 12, 

2013) (examining “yet another foreclosure-related case removed from state court” 

where “Wells Fargo bases removal on diversity jurisdiction alone”). If there is a 

flood now, what will happen if the majority’s decision stands? 

Permitting diversity jurisdiction in these cases not only floods the federal 

courts, but threatens principles of federalism by “denying California state courts 

the opportunity to interpret California law relating to foreclosure.” Perez, 2013 WL 
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6876445, at *1; see Panel Op. 19 (Gould, J., dissenting) (state courts should have a 

“say in resolving their residents’ disputes”); see also Ghaderi, 136 F. Supp. 2d at 

1047 (noting that public policy concerns favor “reducing the federal courts’ 

diversity case load” and “allowing state courts to adjudicate state law claims”). 

These are cases brought under California law, by Californians, against a bank 

headquartered and long associated with California. These cases belong in 

California courts. 

Second, it also opens the door for national banks to manipulate jurisdiction. 

Just days after the majority’s decision in this case, one industry commentator 

observed that the decision “creates a significant federal court removal advantage 

for national banks by allowing them to choose a remote state as the location of 

their main office to create federal court diversity jurisdiction.” See Rouse v. 

Wachovia: a victory for national banks, http://www.jdsupra.com/legalnews/rouse-

v-wachovia-a-victory-for-nationa-24399/. Such a standard “would in fact grant 

national banks greater access to federal court in the states where they have the 

most ties and the least justification for being able to select a federal forum.” 

Michael Podolsky, Determining Diversity Jurisdiction of National Banks after 

Wachovia Bank v. Schmidt, 81 Fordham L. Rev. 1447, 1483 (2013) (arguing that 

national banks are “located” in their principal-place-of-business state). Wells Fargo 

clearly believes that it will have the advantage in federal court, and the majority’s 
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rule hands Wells Fargo that advantage, even in the state in which it does the bulk 

of its business.  

Finally, it is important not to forget that jurisdictional skirmishes have real-

world consequences, especially for less sophisticated parties who find themselves 

in an unfamiliar forum. See Kevin M. Clermont & Theodore Eisenberg, Do Case 

Outcomes Really Reveal Anything About the Legal System? Win Rates and 

Removal Jurisdiction, 83 Cornell L. Rev. 581, 606-07 (1998). One need look no 

further than the fallout from the housing market crash to see how the majority’s 

decision will impact relief for homeowners who are trying desperately to find a 

way to keep their homes. There are scores of other cases like this one pending, in 

which homeowners are attempting to avoid foreclosure by holding banks 

responsible for fraudulent and illegal mortgage-lending practices under state law. 

The panel’s decision in this case, if it is allowed to stand, will drive those 

thousands of state-law claims into federal courts across this Circuit.  

CONCLUSION 

 For these reasons, rehearing should be granted. 
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