
 

January 21, 2013 
 
Elizabeth Tarbert 
Ethics Counsel 
The Florida Bar 
651 East Jefferson Street 
Tallahassee, Florida 32399-2300 
 

Re: File No. 12-03770 (Television Ad – Transformer) 
 
Dear Ms. Tarbert: 
 

I am writing on behalf Richard Sackett of Group Matrix. Mr. Sackett hereby appeals the 

opinion of December 17, 2012, which concluded that the above-referenced advertisement would 

violate several of the Rules Regulating the Florida Bar. For the following reasons, the decision 

should be reversed. 

BACKGROUND 

Mr. Sackett submitted a script for review on June 19, 2012, on behalf of the Brooks Law 

Group. According to the script, the advertisement depicts a truck transforming into a robot. The 

lawyer then “[z]aps” the robot, “which turns back into [a] truck.” The advertisement contains 

the slogan: “Call a heavy hitter,” which the script states has previously been approved by your 

office. At the end of the advertisement, a jingle “is sung by off camera professional musicians” 

while the lawyer's logo appears on the screen. The script specifies that the ad will include a 

written disclaimer stating: “Dramatization.”  

On June 25, 2012, your office responded by letter that the script failed to comply with the 

Rules Regulating the Florida Bar. The opinion first concluded that the transcript violated Rule  

  



 

4-7.2(c)(2) on the ground that the slogan “Call a heavy hitter” improperly “describes or 

characterizes the quality of the services being offered.” Exh. 2, at 1. The letter acknowledged that 

the same slogan had previously been approved in File No. 12-03649, but stated that the approval 

“was an oversight and a mistake” and thus that “the language may not be used in any subsequent 

advertisements.” In addition, the opinion concluded that the script violated Rule 4-7.5(b)(2)(B) 

because “the use of professional singers” in the ad’s jingle constituted use of “[n]onlawyer 

spokespersons,” for which the rule requires a spoken disclosure.1 

Based on the opinion, Mr. Sackett produced the television advertisement, omitting the 

“Call a heavy hitter” slogan, and submitted a DVD for review. On December 17, your office 

responded with a second opinion that the advertisement failed to comply with the rules. In 

addition to again stating that use of professional singers in a jingle requires a spoken disclaimer, 

the opinion now concluded that the image of a truck transforming into a robot, and back into a 

truck, “promises results” in violation of Rule 4-7.2(c)(1)(G). 

ARGUMENT 

The opinion’s application of the rules is not only unjustified, but would violate the First 

Amendment of the U.S. Constitution. We urge the Committee to decline to apply the rules to an 

advertisement that has no capacity to mislead consumers. 

Quality of Services. As the opinion letter acknowledges, the slogan “Call a heavy 

hitter” was approved by your office in a past advertising submission. Mr. Sackett invested 

                                                
1 The opinion also stated that the proposed advertisement must disclose whether the 

client will be responsible for expenses. Mr. Sackett does not contest that aspect of the opinion. 



 

resources in developing an advertising campaign in reliance on that determination, and 

reasonable, non-arbitrary application of the rules requires that the Bar abide by its decision at 

least as to Mr. Sackett’s advertisements.  

Another reason counsels strongly against application of the quality-of-services rule here. 

The rule has twice been declared unconstitutional on the ground that it prohibits non-misleading 

commercial speech in violation of the First Amendment. See Mason v. The Fla. Bar, 208 F.3d 952 

(11th Cir. 2000); Harrell v. Florida Bar, No. 08-0034, 2011 WL 9754086 (M.D. Fla. Sept. 30, 2011). 

Most recently, the Middle District of Florida in Harrell held the rule unconstitutional as applied to 

the slogan “Don't settle for less than you deserve” because the Bar had no evidence that the 

slogan was likely to mislead consumers. No. 08-0034, 2011 WL 9754086 (M.D. Fla. Sept. 30, 

2011). There is no more reason to believe that “Call a heavy hitter” is likely to mislead. Indeed, 

the Second Circuit in Alexander v. Cahill held that an almost identical slogan (“the Heavy Hitters”) 

could not constitutionally be prohibited because it was “not actually misleading.” 598 F.3d 79, 

94-95 (2d Cir. 2010). And, in its 2011 petition to the Florida Supreme Court to eliminate the rule, 

the Bar itself concluded that statements of quality are not misleading.  

We acknowledge, as a general matter, the Committee’s responsibility to apply the rules as 

written. That responsibility, however, does not outweigh its responsibility to obey the U.S. 

Constitution. In light of the decisions in Mason and Harrell, and of the Bar’s own acknowledgment 

that the prohibited practice is not misleading, continued application of the rule would be 

senseless, and would risk exposing the Bar and its staff to liability. We urge the Committee to 

decline to apply the rule in a way that violates the First Amendment. 



 

Promises of Results. The opinion asserts that a promise is “implie[d]” by the 

depiction of the robot “in combination with the language in the advertisement regarding 

insurance companies.” But Mr. Sackett’s advertisement follows his original script, in which both 

the robot and language regarding insurance companies were disclosed. After allowing Mr. 

Sackett to incur the expense of producing the advertisement, application of the rule based on 

those previously disclosed elements would be unjustifiable and unfair. 

The basis for that conclusion that the advertisement promises results is far from clear and 

is not explained in the opinion. On its face, the dramatization does not promise anything, and to 

conclude that it “implies” a promise is to read into it elements that do not exist. No reasonable 

viewer, of course, would believe that the lawyer is promising to turn a robot into a truck. Nor can 

the dramatization, either alone or in combination with the advertisement’s language, reasonably 

be viewed as a promise of recovery for clients. The only language in the advertisement 

“regarding insurance companies” states that the lawyer “know[s] how to get the insurance 

company’s attention.” That statement does not promise recovery or any other result, and the 

opinion letter does not conclude otherwise. Given the opinion’s evident conclusion that the 

advertisement’s language does not promise results on its own, we cannot understand how the 

addition of a robot could lead to a different result. 

If the opinion’s interpretation of the rule were correct, the rule would not give fair notice 

of what conduct it prohibits, and the resulting vagueness would again put it at odds with the First 

Amendment. See Harrell, 2011 WL 9754086. Mr. Sackett could not reasonably have predicted 

that the “combination” of a robot and language about insurance companies—neither of which 



 

promises results on its own—would be interpreted to “impl[y]” such a promise.  

Nonlawyer Spokespersons. Professional singers in a jingle are not “spokespersons” in 

any usual sense of that word. They are not speaking on the lawyer's behalf, endorsing the lawyer, 

or lending him their credibility. Rather, they are performing music intended to make the 

advertisement more interesting and memorable. Jingles are among the oldest features of 

television advertising and among the most familiar to consumers, and there is nothing even 

arguably confusing about them that a disclosure would be necessary to cure. To include a spoken 

disclosure that the singers are non-lawyer spokespeople would be both absurd and insulting to 

the audience. In the past, the Standing Committee has declined to interpret the rule as covering 

other situations where its application would be similarly unexpected and pointless. See The 

Florida Bar News, December 15, 2007, at 3 (noting that the Committee declined to apply the 

rule to NPR announcers). It should do the same here. 

Moreover, as the Bar acknowledged in its petition to amend the rule, the requirement of 

a verbal disclaimer is overly burdensome to lawyers who often have as little as ten seconds to 

convey their message to consumers. The Fifth Circuit for that reason recently held Louisiana’s 

verbal disclosure rule unconstitutional because it acted as a virtual prohibition on the regulated 

forms of advertising. See Pub. Citizen, 632 F.3d 212. As the Supreme Court recently wrote, “a 

State may not seek to remove a popular but disfavored product from the marketplace by 

prohibiting truthful, nonmisleading advertisements that contain impressive endorsements or 

catchy jingles.” Sorrell v. IMS Health Inc., 131 S. Ct. 2653, 2671 (2011). For that reason as well, the 

Committee should decline to apply the rule here. 



 

 

 

     Sincerely, 
 

 
 

Greg Beck 
Principal, Gupta Beck PLLC 

 
 


